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This decision is open to many criticisms.1 It is obvious that
incapable w^n a rule for the choice of law selects a particular legal system
of general as the one to govern a given question, it is necessary to decide
application Aether this means the internal law or the private international
law of the selected system. It cannot mean both, for the private
international law may indicate some other legal system, the
internal law of which differs from the internal law of the
selected system. If the question in Collier v. Rivaz had been,
not the formal, but the intrinsic, validity of the testamentary
instruments, if, for instance, some of them had been lawful by
English internal law but unlawful by Belgian internal law,
while others had been lawful in Belgium but unlawful in
England, it would have been impossible to uphold them in
their totality. Sir H. Jenner, however, had it both ways. He
held that the formal validity of a will cannot be denied if it
satisfies either the internal law or the private international law
of the selected legal system. There is much to be said for this
benevolent rule in the one case of formal validity, since it is
obviously desirable that the intention of a testator, clearly ex-
pressed and not intrinsically objectionable, should be respected
if reasonably possible. What is impossible is that the rule should
be allowed a general operation.2

Moreover, the decision is flatly contradictory to Bremer v.
Freeman? where on similar facts the Privy Council held that
the de cujus was domiciled in France and that the will was
formally invalid. The same result was reached in Hamilton v.
Dallas,* a case of intestacy.

Fyere v. Frere.5 In this case:

formal         A British subject domiciled in Malta made a will in England, which
aiidity of     was formally valid by English lawful: void by the law of Malta, since^
a          it did not bear the signatures of fiveywitncsses.

1  See especially: Abbot, 24 L.Q.R. 143; Falconbridge, Conflict of Laws (2nd
ed.),pp. 143-5,15I~2; Morris, 18 B.Y.B.LL. 43-44; Mendelssohn-Bartholdy,
Rmvoi in English Law, pp. 58-64. The decision is described by Falconbridge as
\htfons et crigo malt in English Conflict of Laws, 5 3 L.Q .#. 5 5 2. Lord Wensley-
dale in Bremerv. Freeman (1857), 10 Moo. P.C. 306, 374, said, 'The case was
not regularly contested, which makes it ofless authority. It was a mere question
on the parole evidence of the Belgian law which was very short and unsatisfactory.'

2  In the goods ofLacroix (i 877), 2 P.D. 94, was another case where the English
judge seems to have applied both the private international law and the internal
law of the domicil. For a neat statement of the facts and the effect of the decision
see J. H. C. Morris, 18 B.T.BJ.L. 42, note 4. It was concerned with formal
validity.                 .           3 (1857), 10 Moo. P.C. 306; infra, pp. 563, 568.

4  (1875), L.R, i Ch. D. 257; 18 B.Y.BJ.L. 45.

5  (1847), 5 Notes of Cases in the Ecclesiastical and Maritime Courts, 593.